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Mail Stop: Petitions 

COMMISSIONER FOR PATENTS 

P.O. Box 1450 

Alexandria, VA 22313-1450 



RENEWED PETITION UNDER § 1.137(b) TO REVIVE UNINTENTIONALLY 

ABANDONED APPLICATION 

Sir: 

Applicants respectfully request revival of the above- identified patent application as 
permitted under 37 C.F.R. §.. 1.137(b). The above-identified application became abandoned for 
failure to timely respond to a final Office Action which was mailed on March 30, 2005. 
Consequently, a petition was filed on May 31, 2006, including a petition fee, a reply, and a 
statement that the entire delay was unintentional (a terminal disclaimer was not required since 
the application was filed on or after June 8, 1995). 

On September 8, 2006, the petition was dismissed because it lacked the required reply. 
The Applicants were given an extendable two-month reply period. 
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Consequently, this renewed petition includes a copy of the originally filed petition 
(including the statement that the entire delay in filing the required reply until the filing of the 
May 31, 2006, petition was unintentional). The undersigned also submits that the entire delay in 
filing this renewed petition under 37 C.F.R. § 1.137(b) from the September 8, 2006, petition 
dismissal date was unintentional. The Petition is accompanied by a Request for Continued 
Examination (RCE) w/ Amendment and fee, a supplemental Petition fee (an explanation is 
provided below), and a one-month extension of time fee. As noted herein above, the application 
was filed after June 8, 1995, therefore, no terminal disclaimer is required. 

Since the filing of the original petition on May 31, 2006, the entity status of the patent 
owner changed from small entity to large entity. Therefore, Applicants believe a supplemental 
petition fee is due. The petition fee for revival of an unintentionally abandoned patent 
application pursuant to 37 C.F.R. §1.17(m) for a large entity is $1,500.00. Therefore, since 
$750.00 dollars was already paid, a supplemental fee of $750.00 is enclosed. The RCE and one- 
month extension of time fees, also enclosed, pursuant to 37 C.F.R. §1.1 7(e) for a large entity are 
$790.00 and $120.00, respectively. 

The Commissioner is authorized to charge any fees or credit any overpayments which 
may be incurred in connection with this paper under 37 C.F.R. §§ 1.16 or 1.17 to Deposit 
Account No. 11-0600. 



KENYON & KENYON LLP 
1500 K Street, N.W., Suite 700 
Washington, D.C. 20005 
Tel: (202) 220-4200 
Fax: (202) 220-4201 



Respectfully submitted, 



Date: November 8, 2006 




Daniel G. Shafiley 
Reg. No. 54,863 
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Approved for use through 07/31/2008. OMB 0651-0031 
U.S. Patent and Trademark Office; U.S. DEPARTMENT OF COMMERCE 
respond to a collection of information unless it displays a valid OMB control number. 



Docket Number (Optional) 
70802.01 



First named inventor: Segal, Jerome 

Application No.: 09/997,855 Art Unit: 6694 

Filed: November 29,2001 Examiner: Ahmed, Aamer 

jjjlg. Mechanical Apparatus and Method for Dilating and Delivering a Therapeutic Agent to a Site of Treatment 



Attention: Office of Petitions 
Mail Stop Petition 
Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 2231 3-1450 
FAX (571) 273-8300 



NOTE: If information or assistance is needed in completing this form, please contact Petitions 
Information at (571) 272-3282. 

The above-identified application became abandoned for failure to file a timely and proper reply to a notice or 
action by the United States Patent and Trademark Office. The date of abandonment is the day after the expiration 
date of the period set for reply in the office notice or action plus an extensions of time actually obtained. 

APPLICANT HEREBY PETITIONS FOR REVIVAL OF THIS APPLICATION 



NOTE: A grantable petition requires the following items: 

(1) Petition fee; 

(2) Reply and/or issue fee; 

(3) Terminal disclaimer with disclaimer fee - required for all utility and plant applications 
filed before June 8, 1995; and for all design applications; and 

(4) Statement that the entire delay was unintentional. 

1. Petition fee 

[/ Small entity-fee $ 750 (37 CFR 1.17(m)). Applicant claims small entity status. See 37 CFR 1.27. 
| | Other than small entity - fee $ (37 CFR 1 .17(m)) 

2. Reply and/or fee 
A. The reply and/or fee to the above-noted Office action in 

the form of Response to an office Action (identify type of reply): 

Z] has been filed previously on . 

3 is enclosed herewith. 3j 



The issue fee and publication fee (if applicable) of $ 
"3 has been paid previously on 



S S 



3 is enclosed herewith. g £ 
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This collection of information is required by 37 CFR 1.137(b). The information is required to obtain or retain a benefit by the public which is to file (and by the § 

USPTO to process) an application. Confidentiality Is governed by 35 U.S.C. 122 and 37 CFR 1.11 and 1.14. This collection is estimated to take 1.0 hour to g 

complete, Including gathering, preparing, and submitting the completed application form to the USPTO. Time will vary depending upon the individual case. Any 3 

comments on the amount of time you require to complete this form and/or suggestions lor reducing this burden, should be sent lo the Chief Information Officer, o 

U.S. Patent and Trademark Office, U.S. Department of Commerce, P.O. Box 1450. Alexandria. VA 22313-1450. DO NOT SEND FEES OR COMPLETED § 

FORMS TO THIS ADDRESS. SEND TO: Mail Stop Petition, Commissioner for Patents, P.O. Box 1450, Alexandria, VA 22313-1450. SJJ 

o 

If you need assistance in completing the form, cell 1S00-PTO-9199 and select option 2. 5 



PTO/SB/64 (10-05) 
Approved for use through 07/31/2008. OMB 06514031 
U.S. Patent and Trademark Office; U.S. DEPARTMENT OF COMMERCE 
Under the Paperwork Reduction Act of 1995, no persons are required to respond to a collection of information unless it displays a valid OMB control number. 

3. Terminal disclaimer with disclaimer fee 
[7] Since this utility/plant application was filed on or after June 8, 1995, no terminal disclaimer is required, 
r - ] A terminal disclaimer (and disclaimer fee (37 CFR 1.20(d)) of $ for a small entity or $ 



for other than a small entity) disclaiming the required period of time is enclosed herewith (see 
PTO/SB/63). 

4. STATEMENT: The entire delay in filing the required reply from the due date for the required reply until the 
filing of a grantable petition under 37 CFR 1.137(b) was unintentional. [NOTE: The United States Patent and 
Trademark Office may require additional information if there is a question as to whether either the 
abandonment or the delay in filing a petition under 37 CFR 1.137(b) was unintentional (MPEP 71 1.03(c), 
subsections (lll)(C) and (D)).] 

WARNING: 

Petitioner/applicant is cautioned to avoid submitting personal information in documents filed in a patent application that may 
contribute to identity theft. Personal information such as social security numbers, bank account numbers, or credit card 
numbers (other than a check or credit card authorization form PTO-2038 submitted for payment purposes) is never required by 
the USPTO to support a petition or an application. If this type of personal information is included in documents submitted to the 
USPTO, petitioners/applicants should consider redacting such personal information from the documents before submitting them 
to the USPTO. Petitioner/applicant is advised that the record of a patent application is available to the public after publication 
of the application (unless a non-publication request in compliance with 37 CFR 1 .213(a) is made in the application) or issuance 
of a patent. Furthermore, the record from an abandoned application may also be available to the public if the application is 
referenced in a published application or an issued patent (see 37 CFR 1.14). Checks and credit card authorization forms PTO- 
2038 submitted for payment purposes are not retained in the application file and therefore are not publidy available. 



05/31/200S 



Signature 



Michael Klicpera 



Date 



38044 



Typed or printed name 

P.O. Box 573 La Jolla, CA 92038 



Registration Number, if applicable 



(619)980-8680 



Address 



Telephone Number 



Address 



Enclosures: [7] Fee Payment 
(3 Reply 

Q Terminal Disclaimer Form 

I I Additional sheets containing statements establishing unintentional delay 
□ Other: 



CERTIFICATE OF MAILING OR TRANSMISSION [37 CFR 1.8(a)] 
I hereby certify that this correspondence is being: 

HI Deposited with the United States Postal Service on the date shown below with sufficient 
— postage as first class mail in an envelope addressed to: Mail Stop Petition, Commissioner for 

Patents, P. 0. Box 1450, Alexandria, VA 22313-1450. 
I I Transmitted by facsimile on the date shown below to the United States Patent and Trademark 
LJ Office as (571) 273-8300. «v>~v " » \y 

05/31/2006 I VVw-iJxiXaJ, ' C. ■« -p ft 



Date 



Signature 

Michael Klicpera 



Typed or printed name of person signing certificate 
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Commissioner for Patents 
Uniteu Jtates Patent and Trademark Office 
P.O. Box 1450 
Alexandria, VA 22313-1450 

www.usplo.gov 



MICHAEL E. KLICPERA COPY MAILED 

PO BOX 573 

LA JOLLA CA 92038-0573 SEP 0 8 2006 

OFFICE OF PETITIONS 

In re Application of 
Segal et al. 

Application No. 09/997,855 DECISION ON PETITION 

Filed: November 29, 2001 

Attorney Docket No: 70802.01 u 



This is a decision on the petition under 37 CFR 1 . 1 37(b), filed May 31 , 2006, to revive 

the above-identified application. ? aK; e 



This petition is hereby Dismissed . 



Any request for reconsideration must be submitted within TWO (2) MONTHS from the 
mail date of this decision. Extensions of time under 37 CFR 1.136(a) are permitted. 
The reconsideration request should include a cover letter entitled "Renewed Petition 
under 37 CFR 1 .137(b)." This is not final agency action within the meaning of 5 U.S.C. 
§704. 



This above-identified application became abandoned for failure to timely file a proper 
response to a final Office Action which was mailed on March 30, 2005. The final Office 
Action set a three (3) month shortened statutory period for reply. No extensions of time 
were obtained under the provisions of 37 CFR 1.136(a). Accordingly, this application 
became abandoned on July 1 , 2003. A Notice of Abandonment was mailed on June 5, 
2006. 



A grantable petition under 37 CFR 1.137(b) must be accompanied by: (1) the required 
reply, unless previously filed; (2) the petition fee as set forth in 37 CFR 1 .17(m); (3) a 
statement that the entire delay in filing the required reply from the due date for the reply 
until the filing of a grantable petition pursuant to 37 CFR 1.137(b) was unintentional; 
and (4) any terminal disclaimer (and fee as set forth in 37 CFR 1.20(d)) required by 37 
CFR 1.137(c). Where there is a question as to whether either the abandonment or the 
delay in filing a petition under 37 CFR 1.137 was unintentional, the Director may require 
additional information. See MPEP 71 1 .03 (c)(lll)(C) and (D). 



Application No. 09/997,855 
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The instant petition lacks item (1) the required reply. The proposed reply required for 
consideration of a petition to revive after a final Office Action must be a Notice of 
Appeal (and appeal fee required by 37 CFR 1.17(b)), an amendment that prima facie 
places the application in condition for allowance, the filing of a continuing application or 
a Request for Continued Examination (RCE). See MPEP 71 1 03(c)(lll)(A)(2) and 37 
CFR 1.114. The examiner has determined the amendment submitted with the petition 
does not place the application in condition for allowance. Accordingly, this application 
cannot be revived. 

Further Correspondence with respect to this matter should be addressed as follows: 

By mail: Mail Stop Petition 

Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

By facsimile: (571)273-8300 

By delivery service: U.S. Patent and Trademark Office 

(FedEx, UPS, DHL, etc.) Customer Service Window, 

Randolph Building 

401 Dulany Street 

Alexandria, VA 22314 

Telephone inquiries concerning this matter should be directed to the undersigned at 
(571)272-3215. 

Charlema R. Grant 
Petitions Attorney 
Office of Petitions 

enclosure: Advisory Action 



Advisory Action 
Before the Filing of an Appi.. Brief 



09/997,855 



Examiner 
Aamer S. Ahmed 
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-The MAILING DATE of this communication appears on the cover sheet with the correspondence address • 
THE REPLY FILED 31 May 2006 FAILS TO PLACE THIS APPLICATION IN CONDITION FOR ALLOWANCE. "^ia*^ 

1 . H The reply was filed after a final rejection, but prior to or on the same day as filing a Notice of Appeal. To avoid abandonment of 

this application, applicant must timely file one of the following replies: (1 ) an amendment, affidavit, or other evidence, which 
places the application in condition for allowance; (2) a Notice of Appeal (with appeal fee) in compliance with 37 CFR 41.31; or (3) 
a Request for Continued Examination (RCE) in compliance with 37 CFR 1 .1 14. The reply must be filed within one of the following 
time periods: 

a) S The period for reply expires 3_months from the mailing date of the final rejection. 

b) D The period for reply expires on: (1 ) the mailing date of this Advisory Action, or (2) the date set forth in the final rejection, whichever is later. In 

no event, however, will the statutory period for reply expire later than SIX MONTHS from the mailing date of the final rejection. 

Examiner Note: If box 1 is checked, check either box (a) or (b). ONLY CHECK BOX (b) WHEN THE FIRST REPLY WAS FILED WITHIN 

TWO MONTHS OF THE FINAL REJECTION. See MPEP 706.07(0. 
Extensions of time may be obtained under 37 CFR 1.136(a). The date on which the petition under 37 CFR 1.136(a) and the appropriate extension fee 
have been filed is the date for purposes'of determining the period of extension and the corresponding amount of the fee. The appropriate extension fee" 
under 37 CFR 1.17(a) is calculated from: (1) the expiration date of the shortened statutory period for reply originally set in the final Office action; or;(2)'as :; 
set forth in (b) above, if checked. Any reply received by the Office later than three months after the mailing date of the final rejection, even if timely filed!' ? 
may reduce any earned patent term adjustment. See 37 CFR 1.704(b). . - ;. ) , . . . / 

NOTICE OF APPEAL •:-;£ 

2. □ The Notice of Appeal was filed on . A brief in compliance with 37 CFR 41 .37 must be filed within two monthsof the date of 

filing the Notice of Appeal (37 CFR 41 .37(a)), or any extension thereof (37 CFR 41 .37(e)), to avoid dismissal of the appeal:- Sirtce P 
a Notice of Appeal has been filed, any reply must be filed within the time period set forth in 37 CFR 41.37(a). : ' - ; 

AMENDMENTS 

3. D The proposed amendment(s) filed after a final rejection, but prior to the date of filing a brief, will not be entered because 

(a) D They raise new issues that would require further consideration and/or search (see NOTE below); 

(b) D They raise the issue of new matter (see NOTE below); ■:■■":■;> 

(c) D They are not deemed to place the application in better form for appeal by materially reducing or simplifying the issues for 

appeal; and/or 

(d) D They present additional claims without canceling a corresponding number of finally rejected claims. 

NOTE: . (See 37 CFR 1.116 and 41.33(a)). 

4. □ The amendments are not in compliance with 37 CFR 1.121. See attached Notice of Non-Compliant Amendment (PTOL-324). 

5. 0 Applicant's reply has overcome the following rejection(s): . 

6. □ Newly proposed or amended daim(s) would be allowable if submitted in a separate, timely filed amendment canceling the 

non-allowable claim(s). 

7. □ For purposes of appeal, the proposed amendment(s): a) □ will not be entered, or b) □ will be entered and an explanation of 

how the new or amended claims would be rejected is provided below or appended. 
The status of the claim(s) is (or will be) as follows: 

Claim(s) allowed: . 

Claim(s) objected to: . 

Claim(s) rejected: . 



Claim(s) withdrawn from consideration: 
AFFIDAVIT OR OTHER EVIDENCE 



8. □ The affidavit or other evidence filed after a final action, but before or on the date of filing a Notice of Appeal will not be entered 

because applicant failed to provide a showing of good and sufficient reasons why the affidavit or other evidence is necessary and 
was not earlier presented. See 37 CFR 1.116(e). 

9. □ The affidavit or other evidence filed after the date of filing a Notice of Appeal, but prior to the date of filing a brief, will not be 

entered because the affidavit or other evidence failed to overcome ajj rejections under appeal and/or appellant fails to provide a 
showing a good and sufficient reasons why it is necessary and was not earlier presented. See 37 CFR 41.33(d)(1). 

10. □ The affidavit or other evidence is entered. An explanation of the status of the claims after entry is below or attached. 
REQUEST FOR RECONSIDERATION/OTHER 

1 1 S The request for reconsideration has been considered but does NOT place the application in condition for allowance because: 
The prior art as cited in the previous office action anticipates and renders obvious the claims as recited. 

12. □ Note the attached Information Disclosure Statement(s). (PTO/SB/08) Paper No(s). 

13. □ Other: . 



U.S. Patent and Trademark Office 
PTOL-303 (Rev. 08-06) 
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-The MAILING DA TE of this communication appears on the cover sheet with the correspondence address ' 
THE REPLY FILED 31 May 2006 FAILS TO PLACE THIS APPLICATION IN CONDITION FOR ALLOWANCE. ^ 
1. 13 The reply was filed after a final rejection, but prior to or on the same day as filing a Notice of Appeal. To avoid abandonment oT 
this application, applicant must timely file one of the following replies: (1) an amendment, affidavit, or other evidence, which 
places the application in condition for allowance; (2) a Notice of Appeal (with appeal fee) in compliance with 37 CFR 41 .31 ; or (3) 
a Request for Continued Examination (RCE) in compliance with 37 CFR 1 .1 14. The reply must be filed within one of the following 
time periods: 

a) £3 The period for reply expires 3months from the mailing date of the final rejection. 

b) D The period for reply expires on: (1 ) the mailing date of this Advisory Action, or (2) the date set forth in the final rejection, whichever is later. In 

no event, however, will the statutory period for reply expire later than SIX MONTHS from the mailing date of the final rejection. 

Examiner Note: If box 1 is checked, check either box (a) or (b). ONLY CHECK BOX (b) WHEN THE FIRST REPLY WAS FILED WITHIN 

TWO MONTHS OF THE FINAL REJECTION. See MPEP 706.07(f). 
Extensions of time may be obtained under 37 CFR 1 .136(a). The date on which the petition under 37 CFR 1.136(a) and the appropriate extension fee 
have been filed is the date for purposes of determining the period of extension and the corresponding amount of the fee. The appropriate extension fee 
under 37 CFR 1.17(a) is calculated from: (1) the expiration date of the shortened statutory period for reply originally set in the final Office action; or (2) as 
set forth in (b) above, if checked. Any reply received by the Office later than three months after the mailing date of the final rejection, even if timely filed,- 
may reduce any earned patent term adjustment. See 37 CFR 1.704(b). 
NOTICE OF APPEAL 

2. QThe Notice of Appeal was filed on . A brief in compliance with 37 CFR 41.37 must be filed within two months of the date of ■ 

filing the Notice of Appeal (37 CFR 41.37(a)), or any extension thereof (37 CFR 41.37(e)), to avoid dismissal of the appeal. Since; -. 
a Notice of Appeal has been filed, any reply must be filed within the time period set forth in 37 CFR 41.37(a). : - 

AMENDMENTS \ 

3. D The proposed amendment(s) filed after a finaLrejection, but prior to the date of filing a brief, will not be entered because :.' 

(a) D They raise new. issues that would requireifurther consideration and/or search (see NOTE below); 

(b) D They raise the issue of new matter (see NOTE below); 1 

(c) D They are not deemed to place the application in better form for appeal by materially reducing or simplifying the issues for 

appeal; and/or 

(d) D They present additional claims without canceling a corresponding number of finally rejected claims. 

NOTE: . (See 37 CFR 1.116 and 41.33(a)). 

4. □ The amendments are not in compliance with 37 CFR 1.121. See attached Notice of Non-Compliant Amendment (PTOL-324). 

5. D Applicant's reply has overcome the following rejection(s): . 

6. □ Newly proposed or amended claim(s) would be allowable if submitted in a separate, timely filed amendment canceling the 

non-allowable claim(s). 

7. D For purposes of appeal, the proposed amendment®: a) □ will not be entered, or b) □ will be entered and an explanation of 

how the new or amended claims would be rejected is provided below or appended. 
The status of the claim(s) is (or will be) as follows: 

Claim(s) allowed: . 

Claim(s) objected to: . 

Claim(s) rejected: 



Claim(s) withdrawn from consideration: 
AFFIDAVIT OR OTHER EVIDENCE 



8. □ The affidavit or other evidence filed after a final action, but before or on the date of filing a Notice of Appeal will not be entered 

because applicant failed to provide a showing of good and sufficient reasons why the affidavit or other evidence is necessary and 
was not earlier presented. See 37 CFR 1.116(e). 

9. □ The affidavit or other evidence filed after the date of filing a Notice of Appeal, but prior to the date of filing a brief, will not be 

entered because the affidavit or other evidence failed to overcome all rejections under appeal and/or appellant fails to provide a 
showing a good and sufficient reasons why it is necessary and was not earlier presented. See 37 CFR 41 .33(d)(1). 

10. □ The affidavit or other evidence is entered. An explanation of the status of the claims after entry is below or attached. 
REQUEST FOR RECONSIDERATION/OTHER 

1 1. The request for reconsideration has been considered but does NOT place the application in condition for allowance because: 
The prior art as cited in the previous office action anticipates and renders obvious the claims as recited. 

12. □ Note the attached Information Disclosure Statement(s). (PTO/SB/08) Paper No(s). 

13. □ Other: . 
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